Introduction
This article intends to put forward two internal critiques to a cluster of works whose core theoretical proposal is known as political constitutionalism.
1 Political constitutionalists are those authors who have stressed, in particular during the last decade, the perils of adopting a strong form of judicial review to protect individual rights 2 at the national and transnational levels. 3 This process of juridification, advocated by the . Among the works that can be ascribed to the canon of political constitutionalism, at least two should be noted: JeRemy WaldRon, laW and disagReement (1999) and maRk tushnet, taking the constitution aWay fRom the couRts (1999). Tushnet refers to a political approach to constitutionalism in maRk tushnet, the constitution of the united states of ameRica: a contextual analysis (2008), but it is necessary to point out that his version of political constitutionalism is embedded in the American model of strict separation of powers. Of course, the works that I group here diverge on certain issues (some claim to belong to republican theory, some to liberalism or democratic theory), but this is true for almost every family of political philosophy.
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I•CON 10 (2012), to portray political action as free from formal and material constraints. As any other practice, political action does not take place in a vacuum. And even though judicial reasoning may be performed in a more constrained environment, neither is politics exempt from a series of temporal and immanent limits. For these reasons, the ideas of political equality and of a constitution cannot be set uniquely against the model proposed by legal constitutionalism. They need to be further developed in order to fulfill some of the promises that political constitutionalism carries with it. One of the assumptions underlying the political constitutionalists' enterprise is, for example, the belief that parliamentary sovereignty and a constitution understood as a process are enough to get around the pitfalls of neoliberalism and provide a political space for the expansion of liberties and rights. 8 Unfortunately, such a model rests on contentious premises about political power. This means that political constitutionalists' claims are often too optimistic and too generous toward the status quo.
This article hopes to convey a different and more nuanced argument: recognizing the value of voting and of parliamentary politics should not inhibit us from recognizing the redemptive potential of other kinds of politics. Quite the contrary: an enriched conception of political action may bring with it a re-definition of the right to vote and of the centrality of the legislature without adopting a strong anti-constitutionalist stance. It is in the spirit of an internal critique of political constitutionalism that some remarks are offered in the conclusion.
The model of political constitutionalism: four tenets
In this section, the main tenets of the model of political constitutionalism will be sketched out in order to bring out their common theoretical core. This does not claim to be a complete or exhaustive list, but an attempt to carve out a common ground from different versions of political constitutionalism.
The primacy of politics: disagreement and rights
The foundational aspects of this doctrine boil down to four tenets. According to the first one, politics precedes and founds law. The recognition of this foundational trait renders the position of political constitutionalists quite original in two ways. First, legal and constitutional theorists have focused on the question of the relationship between morality and law, a question that, since the debate between Fuller and Hart, has never 8 This idea has been expressed by Keith Ewing with reference to the British constitution: "for those wishing to promote social change, the British constitution provided one of the best opportunities for this to be done, particularly after the introduction of universal suffrage and the reform of the House of Lords in 1911 and 1949 . . . there were no institutional restraints on a legally sovereign legislature and a politically sovereign electorate": Keith Ewing, The Unbalanced Constitution, in scePtical essays on ceased to be at the center of contemporary legal philosophy. 9 Seen from the perspective of morality, politics looks inferior and potentially dangerous. In a well-known study on the mentality of liberal legalism, Judith Shklar aptly summarized this view: "politics is regarded not only as something apart from law, but as inferior to law. Law aims at justice, while politics looks only to expediency. The former is neutral and objective, the latter the uncontrolled child of competing interests and ideologies."
10 While morality is mainly associated with rationality, politics is depicted as the realm of interests or passions, 11 inevitably inferior to the ambit of rationality. 12 Law should be inspired by morality, and politics should be practiced only within the realm designed by legal norms. In a nutshell, politics is made possible only by the previous recognition of a series of fundamental legal and moral principles.
13 Political and legal authority should be judged according to substantive moral outcomes.
Political constitutionalists try to turn this approach on its head and to establish at least the relative primacy of politics. This move implies shifting the focus from morality to politics by adopting an agnostic attitude toward morality: Political constitutionalists do not take any specific stance concerning the nature and the knowledge of moral values. Moral objectivity is, for them, irrelevant.
14 This position entails that in politics (and in law, too) there is no privileged access to knowledge. 15 In epistemic terms, this means that no institutional actor can claim to possess the best way to detect or track moral truths more accurately. The primacy of the political comes as a necessary assumption grounded on what are known to be the two "circumstances of politics." 16 The first one is the recognition that the human condition is marked by radical plurality (to be distinguished from the fact of pluralism) because, as Hannah Arendt puts it, "not man but men inhabit the earth and form a world between them." 17 The second circumstance is constituted by the presence of a pervasive reasonable disagreement as a logical consequence of this plurality. The challenge of politics is to find a way to reach an authoritative decision despite this immanent disagreement.
18
No wonder, therefore, that disagreement is at the forefront of the concerns of political constitutionalists. The recognition of its importance runs parallel to the downplaying of consent as the grounds of constitutional legitimacy. Disagreement and conflict are at the core of politics; but at the same time political constitutionalists believe that 9 See PeteR cane, ed., haRt-fulleR deBate in the tWenty-fiRst centuRy (2010) for the most recent contribution to this debate.
10
Judith shklaR, legalism 111 (1964) .
11
This is a sketchy presentation that does not give justice to the complexities of the argument.
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The trope reason/passion fits very well in liberal constitutionalism. The topic has been neglected by constitutional and political theorists, but it may lead to some interesting insights. 13 See, e.g., geoRge letsas, a theoRy of inteRPRetation of the euRoPean convention of human Rights (new edn. 2009).
14 WaldRon, laW and disagReement, supra note 1, at 164-187. 15 On the objectivity of legal knowledge, see geoRge Pavlakos, ouR knoWledge of the laW (2007). 16 WaldRon, laW and disagReement, supra note 1, at 108-113; alBeRt Weale, democRacy 8-13 (1999). politics itself represents the best way to deal with them. Law, in this scheme, is only one of the possible tools that politics has at its disposal for managing conflict and disagreement. The authority of a constitutional order cannot be based on conventions or on moral principles (as it is in Dworkin's interpretivism). The former presupposes at least tacit consent to follow the relevant legal conventions. 19 The latter buttresses a form of moral objectivity that is ill-fitting when one thinks of the role of disagreement in political life. Likewise, deliberative democracy cannot constitute a viable alternative for grounding a political conception of authority. Deliberative theorists, too, look for a rational procedure to enhance the integrating force of communication and bring to an ideal consensus, but for these theorists (and this is where they diverge from political constitutionalists) the presence of disagreement, at the end of the deliberative process, represents the sign of failure.
20
Disagreement is not only an essential feature of the political condition. It also has jurisgenerative properties. In this sense, political constitutionalists believe that there is a mutual relationship between law and disagreement. Law has a role to play in coping with disagreement; but disagreement remains a creative force which brings with it many positive effects, such as plurality of opinions, epistemological benefits, mutual learning, and political accountability through constant challenges to political power. 21 This means that disagreement needs to be limited but must not be eliminated from political life.
Seen in the light of pervasive reasonable disagreement, it should be clear that the main good to be protected in a constitutional polity, i.e., individual rights, also remain subject to the political circumstances. Indeed, the content of rights is open to contestation as much as any other political question. 22 Here, the separation between legal and political models of constitutionalism is neat. 23 In the legal model of constitutionalism, fundamental rights precede the political process and are entrenched in a constitution or in a declaration of rights. People can enter the political process insofar they are endowed with certain rights which lie outside the realm of politics. As these rights are recognized as being evident on the basis of reason or as natural rights, their content should not be left to the bargaining that typically characterizes political decision-making. More specifically, rights are considered to trump notions such as public or common good whose appropriate sphere is politics. A strong individualistic perspective animates this view on rights which are considered as individual good. As such, they should not be left to the exclusive protection of legislation which is more prone to be guided by utilitarian considerations in its decision-making process. But if disagreement is an inherent feature of social life, then it must extend to cover 19 But for an exception in the realm of legal conventionalism see andRei maRmoR, laW and the oBJectivity of laW 5 (2001). Marmor rightly explains that the depiction of conventionalism as a doctrine of consent is due to Ronald Dworkin, Law's Empire 114-150 (2d edn. 1998). 20 See, e.g., the articles collected in Jon elsteR ed., deliBeRative democRacy (1998).
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Besson, supra note 18, at 116-118. 22 I am grateful to an anonymous reviewer for having pointed out the opportunity to underline this point.
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Two internal critiques of political constitutionalism individual rights. It must be remarked that, with some notable exceptions, 24 the theory proposed by political constitutionalists is often rights-based. Their account of rights is not conceived in an individualistic fashion, but sees them as common goods. For legal constitutionalists, rights usually serve individual interests and shield them from the government, while for political constitutionalists rights also-or rather, primarily-protect the common good. 25 As noted by a liberal perfectionist like Joseph Raz, the right to freedom of expression is prized and valuable because it contributes to an open and tolerant society based on democracy, and this is a common good for all citizens, whether or not politically active. 26 In that respect, contra Dworkin, "rights do not 'trump' notions of the collective good because they only make sense in so far as they contribute to that good and provide a suitable range of individual opportunities for all members of the community."
27 If rights were regarded as absolute, it would make no sense to plead for a political interpretation because they would not be negotiable and open to compromise. 28 As such, the best method to interpret and implement rights is to leave the determination of their content to the political process. Courts cannot claim an epistemic primacy in the adjudication of rights, certainly not superiority over the capacity of legislatures.
29
Viewed from the perspective of disagreement's role in law, judicial review of rights entails at least two problems. 30 The first one is that it shows a lack of respect for individual citizens by circumscribing the issue of the determination of the content of rights within the perimeter of its own jurisdiction. Waldron has noted the fact that leaving the enforcement of rights to processes of legal interpretation can bring about undesirable side-effects: "it is sometimes liberating to be able to discuss issues like abortion directly, on the principles that ought to be engaged, rather than having to scramble around constructing those principles out of scraps of some sacred text, in a tendentious exercise of constitutional calligraphy." 31 A discourse on rights based only on their purely legal dimension weakens the vitality of the political debate because it turns out that "to embody a right in an entrenched constitutional document is to adopt a certain attitude towards one's fellow citizens. That attitude is best summed up as a combination of self-assurance and mistrust. Political constitutionalists have given other reasons to reject strong judicial review. These reasons will be discussed in section 1.3. Here, only the reasons against judicial review of legislation based on the importance of disagreement are treated. 31 WaldRon, laW and disagReement, supra note 1, at 290-291.
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Id., at 221. questions such as the content of rights. 33 The second problem affects the epistemic advantages that might be generated by political decisions regarding rights. In particular, by taking disagreement out of the political sphere, judicial review reduces constitutional adjudication of rights to adversarial litigation and prevents the plurality of opinions on the content of the contested rights from expressing itself. In this way, rights are not decided upon following a proper consideration of the plurality of perspectives entailed by the circumstances of politics.
34 This is detrimental to the public interest which should constitute, according to the political approach, the reason for enforcing rights. Since, for political constitutionalists, the best way to track the public interest is to let the plurality of views on an issue express itself, decisions on rights (since these are a common good) should be taken following the same process. To sum up: Judicial review is not the best watchdog of rights because it violates the most important of them: the right to equal participation. 35 This brings us to the second tenet of political constitutionalism.
Political equality
Given the role of disagreement in politics outlined above, the only possible principle on which to ground authority is political equality. As a condition of legitimacy and, as we shall see, a guide to judgment, political equality is the reference point around which political constitutionalism defines its goals and its language. It is both the engine of the democratic process and the mirror that reflects the citizens' critical judgment. While equality before the law (isonomia) is certainly to be counted among the founding principles of legal constitutionalism, political equality as the equal chance to have one's voice heard (isegoria) constitutes the building block of democratic politics. The key determinant of political equality is clearly the right to vote. 36 But political equality is respected only if the vote carries an equal weight: one head, one vote. 37 Moreover, in order to let everybody have an equal say on common matters, one has to adopt the principle of majority rule. These two aspects are to be applied to both the level of general elections and of parliamentary debate. Contrary to what is usually assumed, the justification of majority rule is not to be found in the utilitarian idea that Waldron defines this right as "a right to participate on equal terms in social decisions on issues of high principle": laW and disagReement, supra note 1, at 213.
36
Political constitutionalists seem to ignore the status of those who have not the right to vote (i.e., residents and aliens but not citizens), but they are nonetheless affected by political decisions. This lacuna can be explained by reducing the idea of citizenship to the "right to have rights." This issue can not be treated adequately here and will be discussed in another paper. 38 But if the political process is understood as aggregation of preferences, then, as David Estlund has pointed out, even a clever dictator may accurately track the preference profile of the electorate, but this would not make him democratically legitimate.
39
On the contrary, political constitutionalists ground the justification of the majority rule principle in the "equal distribution of decision-making power." 40 In that sense, Waldron has reminded us that equal votes and majority rule show equal concern and respect for citizens: majority-decision respects individuals in two ways. The first is by respecting the fact of their differences of opinion about justice and the common good. Majority-decision does not require anyone's view to be played down or hushed up because of the fancied importance of consensus.
41
The second way of showing respect in a majority-based decision lies in giving positive decisional weight to the fact that a given individual member holds a certain view. Instead of delegating to a Hobbesian sovereign the resolution of collective problems, majority rule accords to citizens a fair method of decision making. It is not that the Hobbesian approach does not recognize disagreement, but the point is that it does fail to recognize the second sense of respect, that is, the sense of counting equally when choosing a solution. The authority of law stems from the recognition of equal respect and concern for citizens implied in the principle of majority rule and the equal right to vote. 42 The normative basis of this conception of authority lies in showing respect to citizens by treating them as autonomous reasoners.
43 Authoritative directives are intended as binding not because people agree or give their consent to them, but because they have had a fair say in the process that led to the adoption of the law. Given the conditions of politics, equal votes and majority rule form political constitutionalists' public reason by securing the respect of publicness in several senses (public rules, public scrutiny and public forum where political projects can be debated, for example) 44 while they secure accountability through the same electoral process. 
Neo-parliamentarism
Having established that the building block of political constitutionalism is the idea of political equality, it is still necessary to outline the constitutional values that this conception entails and, in particular, the institutional design that instantiates these values. The third tenet of the political version of constitutionalism supports the idea that all politics are constitutional. Therefore, legislative politics are always constitutional and exhaust, in that respect, the whole space of public reason. At the level of institutional design the crux of the argument lies in the rejection (although it may be presented in different ways) of strong judicial review. 46 The embodiment of such a practice in a constitutional or in a supreme court violates the principle of political equality. To understand this firm rejection of judicial review, one has to look at the difference between input-and output-related reasons. The latter are usually taken to be those authoritative reasons for designing procedures in a way that will ensure appropriate outcomes. This is, for example, the rationale behind Raz's service conception of authority, according to which a directive is authoritative not in virtue of the way it was enacted, but because it provides exclusionary reasons. 47 Another example of an outcome-related line of thinking is John Rawls's idea that the fundamental parameter for judging a procedure is given by how just its likely results are. 48 Outcome-related reasons are reasons for adopting a procedure that will secure the appropriate result; while input-related reasons insist that people participate in the decision independently of considerations about the appropriate outcome. 49 Usually, there are four arguments based on outcome reasons in support of judicial review of legislation. 50 First, constitutional courts deal with individual cases and so they find themselves in a better position to decide on individual rights. However, by the time cases reach the high appellate levels, they have almost lost any trace of the right holder. Therefore, the dispute takes place around quite abstract issues. The second type of outcome-related reasons is the reference to a bill of rights as a constraint on the arbitrary power of judicial interpretation and as an aid allowing disputants to focus on the abstract issues at stake. In this case, political constitutionalists have remarked that the constraints imposed by legal texts and precedents, given the vagueness inherent to language and the relative ease with which supreme courts depart from previous decisions, cannot be deemed to be particularly relevant. The third reason concerns the fact that judicial decisions come in the form of reason-giving. As Dworkin famously put it, courts are "forums of principle." 51 on contextual institutional designs and it is by no means exclusive to judicial power. Nothing prevents parliaments or other political institutions from giving reasons on the basis of principles. The last argument, probably the most important, is based on the idea that judicial review is a necessary presupposition of the legitimacy of democratic processes and a remedy for certain potential drawbacks of democratic decision-making. 52 In particular, as output-based procedure, judicial review can check the risk of majoritarianism when democracy, aggregating votes, risks sacrificing individuals to collective welfare. Fundamental rights, being "individual political goals," should not be subordinated to "notions of the general interest." 53 The claim is that, from the point of view of political constitutionalists, judicial review of legislation violates the principle of political equality because it decides on issues of general interests as rights and powers without giving to every citizen the possibility to participate and to have a fair say in the process.
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While outcome reasons do not constitute a clear case in support of judicial review, input reasons, concerning fundamentally those who participate in a process, are clearly, or, as the argument goes, at least in support of voting mechanisms that give everyone an equal say. The only way to achieve a non-arbitrary form of government lies in giving substance to people's quality as equal political actors in some form of popular rule. 55 On the other hand, judicial review does not comply with input reasons. Its adversarial institutional form, however interpreted, does not take into account, when deciding on rights and powers, more than two perspectives, narrowing down the perimeter of deliberative communication. For political constitutionalists, the best way to track down the common good, so to speak, is a system of "equal votes, majority rule and party competition."
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In light of this discussion, it turns out that the only institutional equilibrium that guarantees the principle of political equality can be defined as neo-parliamentarism. Parliament is seen by political constitutionalists as the only institution which can express the plurality of opinions and respect disagreements while at the same time reaching an authoritative decision. Waldron has elegantly summed up the authoritative character of the activity of the parliament in the following terms: "the authority of a law is its emergence, under specified procedures, as a 'unum' out of a plurality of ideas, concerns, and proposals, in circumstances where we recognize a need for one decision made together, not many decisions made by each of us alone." 57 As an institution, a legislative assembly is normally composed by an elevated number of people RichaRdson, supra note 39, at 47-48. 56 Bellamy, Political constitutionalism, supra note 1, at 220. (a feature which constitutes a guarantee against corruption and for better deliberation 58 ) and it follows the principle of majority rule, therefore representing a real and balanced space for deliberation. 59
The value of ordinary politics and the rejection of higher law
Along this line of reasoning, we come to the last tenet which affirms that there is no space in political constitutionalism for a higher law or superior norms (a legal constitution). If democracy is a political process based on the principle that everybody can have an equal say on common issues, then any constraint or limit imposed by legal instruments appears as illegitimate and arbitrary over the following generations. Even worse, constitutionalization is equated with a process that reinforces a given elite or perpetuates the power of social groups that fear that they might lose their ascendancy in the future.
60 Even though they should probably be distinguished as different phenomena, constitutionalization is deemed to be prodromic to pervasive judicialization.
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From this outline of the legalist conception of a constitution stems one of the most challenging claims of political constitutionalism. This claim entails a commitment to a particular idea of constitution. 62 The most explicit is Bellamy who affirms that "according to this political conception, the democratic process is the constitution. It is both constitutional, offering a due process, and constitutive, able to reform itself."
63
From this perspective, constitutions cannot be considered norms or laws stricto sensu. 64 Democracy is self-constituting and does not need superior norms to regulate this process, or at least, this process cannot be constrained by laws. It is not by accident that political constitutionalism does not deal with the idea of constituent power. Indeed, the idea of politics which permeates this theory does not allow for a distinction between the constitutive and the constituted. Since it is a process, democracy can police itself in virtue of the deployment of its own logic.
In the following two sections only the second and the fourth tenet will be discussed. As for the first tenet, while its basic correctness is going to be acknowledged, some remarks will be made at the end of this article in light of the considerations advanced on political equality and the idea of a constitution. The issue of judicial review will not be discussed in much detail, but since the rejection of judicial review is based on a 
Public reason in political constitutionalism: Electocracy 65
At the core of the political interpretation of constitutionalism lies a full-fledged (if minimal) idea of public reason. As already remarked, this conception consists of two ingredients: equal votes and majority rule. Understood in this way, public reason shall guarantee the two most cherished political values: political equality and accountability. This minimal understanding of public reason should also leave the public space open to the inclusion of other voices and the emergence of new issues of discussion. In other words, this thin conception recognizes the fact that public reasoning shapes and regulates public debate, but it must also be grounded by that very debate. This allows challenges to received or established reasons that are counted among public reason while, at the same time, the fact that disagreement in public reason is part and parcel of the "imagination and creativity" 66 immanent to politics is taken properly into account.
On this point a political conception of public reason differs sharply from its legal counterpart. For legal constitutionalists, there are pre-political features that constrain public reasoning. Fundamental rights, for example, are deemed pre-political in their nature and they represent a limit on majority rule. On certain issues, a sort of general consensus can be achieved after proper deliberation and exposure to public debate. Once a conclusion is reached, these issues are placed beyond reasonable disagreement. To understand the split between political and legal conceptions of public reason, it is quite instructive to focus on Bellamy's and Waldron's critique of Rawls's idea of it. 67 Public reason, according to Rawls, is limited to "constitutional essentials" and matters of basic justice. 68 The conceptual setting for Rawls's construction of public reason is the original position. Through this device, citizens endowed with dual moral power (a sense of justice and a conception of the good) and deprived of the knowledge of their own social and economic status, 69 choose two principles of justice on which two rational agents can apparently reach an agreement. It is easier and more probable that individuals placed in the original position will find "a shared point of view" in the Bellamy, Political constitutionalism, supra note 1, at 184-188; WaldRon, laW and disagReement, supra note 1, at 149-163.
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John RaWls, Political liBeRalism 214 (2d edn. 2006). This is how Rawls defines these two ideas in the revised version of the idea of public reason: "Constitutional essentials concern questions about what political rights and liberties, say, may reasonably be included in a written constitution, when assuming the constitution may be interpreted by a supreme court, or some similar body. Matters of basic justice relate to the basic structure of society and so would concern questions of basic and social justice and other things not covered by a constitution" (id. at 442 n 7).
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principles of justice and, since constitutional essentials have to be designed "to choose the most effective just constitution," 70 the same principles will constitute guiding output reasons. For Rawls, in a well-ordered polity, citizens legitimately expect their representatives to act and decide according to the idea of public reason. Although Rawls concedes that the Supreme Court is not the only possible seat of public reason, 71 traces of his legalistic understanding of public reason are disseminated throughout his texts. The test Rawls proposes to adopt as a way of checking whether a citizen is acting according to the idea of public reason is quite telling: we should ask "how would our argument strike us presented in the form of a supreme court opinion?" 72 On the view of political constitutionalists, Rawlsian public reason does not take disagreement seriously because it already filters some of its more unsettling expressions through an idealized procedure. 73 Rawls's words seem to corroborate the following remark: "the idea of right and just constitutions and basic laws is always ascertained by the most reasonable political conception of justice and not by the result of an actual political process."
74 Effectively, the price to be paid for the removal of constitutional politics in designing constitutional essentials is high. Rawls's method of building public reason "has struck all but its supporters as either too indeterminate to produce its favoured conclusions, or somewhat circular-building its results into its premises." 75 Despite its numerous references to a political conception of liberalism, the idea of public reason's weakest aspect is precisely to be found in the absence, in Rawls's account, of any concrete political process. In that sense, Rawls "depoliticizes" public reason and insulates constitutional essentials from possible channels of contestation. 76 Overall, we are told by political constitutionalists, Rawls's public reason is the practice of a reason where conflict is reduced as primarily involving doctrines and overcome by resorting to a device that enables the emergence of consensus. 77 The problem is that, while partially correct, this critique may also be applied, to a certain extent, to political constitutionalists themselves. One of the crucial omissions from the original position is the absence of the recognition that any given society inevitably carries a historical legacy as part of its identity. This legacy, which comprises several relations of power, defines the conditions of those who find themselves engaged with political processes. The solution, according to political constitutionalists, is to frame an authoritative procedure which allows for a politics of the will to solve the 70 RaWls, a theoRy of Justice, supra note 48, at 198. Id., at 254. 73 WaldRon, laW and disagReement, supra note 1, at 158. 74 RaWls, Political liBeRalism, supra note 68, at 233. 75 Bellamy, Political constitutionalism, supra note 1, at 185.
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To be fair, in the revised version of his conception of public reason, Rawls admits that "political liberalism, then, does not try to fix public reason once and for all in the form of one favored political conception of justice. . . . Even if relatively few conceptions come to dominate over time, and one conception even appears to have a special central place, the forms of permissible public reason are always several. Moreover, new variations maybe proposed from time to time and older ones may cease to be represented": Political liBeRalism, supra note 68, at 451-452. question of disagreement. But a description of the formation of such a will as a cycle of elections regulated by majority rule strikes us as largely incomplete. Presented in an abstract way as basic principles, majority rule and equal votes can be easily manipulated, while being formally respected. Take, for example, the case of a state that, after a long period of dictatorship, comes to adopt some form of parliamentary democracy. It will be required to organize electoral districts and to enact electoral laws. At this stage, given the historical context of the country, it is possible to manipulate these elements in such a manner as to favor a specific outcome and to invalidate the principle that the minimum weight of a citizens' vote counts equally. One here may note that political constitutionalists are not making a universal argument because they recognize that their approach is applicable only in contexts where (a) there are democratic institutions already in place, (b) a well-functioning judicial power, (c) a general commitment to rights from the part of the relevant population, and (d) a reasonable disagreement about rights. 78 But it is quite clear that these assumptions secure the input-based approach of political constitutionalism from unwelcome outcomes. This move comes at a high price as well: these constraints look very similar to Rawls's account of political culture in Political Liberalism and weaken the strength of the argument by ignoring the issue of how (that is, according to which kind of reasons) to set up the procedures required by input reasons. Moreover, political constitutionalists would probably be committed to other important values which are entailed in the idea of a majoritarian democracy, such as freedom of expression and freedom of association-themes that have not been properly developed until now. An important part of this article's aim is to underline the impoverished nature of the description of representative politics, which, even in its parliamentary style, 79 has not been fully discussed by political constitutionalists. 
Voting and judging
In light of previous considerations, the act of voting needs to be placed in a more complex setting which takes into account the formal and informal processes that shape the will as expressed in the very act. 81 This broader setting deals with public opinion and ideas, which are usually shaped, according to Hannah Arendt, by the activity of judging.
82 While the will is the most individualistic and particularistic of the human faculties, judgment is constitutively inter-subjective. This means that its emergence is due to the interaction and communication between citizens. The capacity to judge 78 These are the four assumptions stressed by Waldron, The Core of the Case, supra note 3, at 1359-1368. Waldron explicitly recognizes it: see laW and disagReement, supra note 1, at 10.
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Quite interestingly, Rawls has urged to rethink the act of voting when he affirms that "the ideal of public reason not only govern the public discourse of elections . . . but also how citizens are to cast their vote": Political liBeRalism, supra note 68, at 215. the actions of representatives is essential for political accountability and it proves that voting does not entail the delegation of every power to elected politicians. Therefore, a more accurate account of how representative politics works ought to consider the role of political judgment. Voting is one of the most important ways of keeping the government under control and holding officials accountable, but this is possible only if it is taken to be the expression of an aptly formed judgment. Recognizing the link between will and judgment entails understanding the act of voting as part of a larger constellation of political activities that are critical to the shaping of public opinion.
Nadia Urbinati and Pierre Rosanvallon, 83 among others, have correctly identified this "negative power" that explains what happens between two elections. From a political perspective, what happens before and after an election ought to be deemed extremely relevant. Elections remain a pivotal moment in political life, because there are no other reasonable alternatives to voting for deciding future plans, but to understand their value one needs to look beyond the pure electoral moment of casting a ballot. Seen from this perspective, electors, more than citizens, seem to be at the forefront of political constitutionalists' concerns. In that respect, political constitutionalists come closer to supporters of the so-called "minimalist conception of democracy." 84 This is a view powerfully advocated, for example, by Robert Dahl, according to whom elections prevent civil war because losers know they will have another chance in the next elections. 85 Bellamy, adding further nuances to the argument, states that "the key determinants of political equality so conceived are that rule of the people be by the people according to some mechanism that gives them all an equal say," which implies that "citizens hav[e] an equal vote in common elections where political parties compete for the people's vote and electoral and legislative decisions are made by majority rule." 86 The dynamism of the political process guarantees the participatory conditions of equal concern and respect and therefore secures the non-arbitrary nature of political rule. 
The dangers of ordinary politics
The emphasis on a political process based on horizontal separation of powers where parties are the main competing actors may entail some risks. 88 One of these is that such a conception confuses aristocracy and elected representatives by giving the representatives a period of time during which they become isolated and independent from the citizenry. In that way, elected officials may become a sort of political clergy. Another risk is underestimating the fact that leaving to a concrete democratic political RoBeRt dahl, democRacy and its cRitiques (1989). 86 Bellamy, Political constitutionalism, supra note 1, at 219. process the task of policing itself may indeed entrench established conditions. In that sense, not only counter-majoritarian institutions are biased towards the status quo. It is true, for example, that in the case of electoral law, constitutional courts have a tendency to consolidate the status quo, 89 but the same often happens to political parties that are usually interested in maintaining and even fostering a determinate political framework. Well established political parties do not have an interest in letting other alternative voices enter the political process. The territorial organization of political representation constitutes a good example of this exclusive logic. The practice of drawing up districts along the lines of race or class or religion in order to control in advance who is going to be elected (known as gerrymandering) is just one of the possible forms of legislative self-entrenchment in clear violation of the principle of political equality. 90 Political constitutionalists seem to underestimate this kind of problem because they adopt a rather "dry" idea of representative democracy. Party competition and majority rule do not provide sufficient criteria for judging if elections respect the principle of political equality.
This problem is aggravated by the fact that in the political constitutionalists' scheme representatives look like surrogates, rather than dynamic partners of the citizenry, who have the privilege of acting on a vague mandate obtained the day of their election, while bearing in mind that from time to time they have to be accountable to the electorate. 91 But the concept of a free mandate does not imply that representatives are completely detached from their constituencies. On the contrary, one of the reasons behind this freedom is that representatives are able to discuss and deliberate by persuading and being persuaded by others in the assembly. Thus elections do prevent civil war not only because they are cyclical, but also because they put in motion a process that continuously shapes the opinions of the representatives and of the citizens. Those who have lost the last general election can still count on the possibility that they will be able to influence the formation of the will through institutional and informal means of social and political control. 92 The fact that a political system endures despite divisions between the majority and the minorities often means that conflict and the procedure to regulate it are not the only means of integration, 93 but that the formation of public opinion constitutes another important bond. 89 Classically, this has been the case of the Supreme Court, which has been slowly developing a theory of democracy that emphasizes order and stability over competition: Richard Pildes, Urbinati aptly summarizes this view in the following way:
focusing on voting as the temporary resolution of political conflict tells us the location of authorized "will" to make laws but does not provide us with the complete picture of the democratic game that puts that will in motion and shapes it. 94 Once the formation of the will is understood from the perspective of judgment, the neat separation between input and output reasons needs to be revised. It may still make sense to separate input and output reasons for heuristic purposes, but if we want to take both democracy and disagreement seriously we have to become aware that an authoritative majoritarian procedure does not conclude the relevant political process. Quite the contrary: the formation and the activity of public opinion is always at work. There is a before and an after whose importance, compared to the act of voting, cannot be ranked as secondary. Political constitutionalists should recognize that the principle of political equality makes sense only to the extent that one takes into account the fact that votes are casted in a historically defined context.
In light of these remarks, the ideal of political equality needs to be re-described with a Janus-like profile. Voting (and, accordingly, the principle of majority rule) is surely critical for the democratic justification of the constitutional order, but it by no means exhausts the whole democratic process. Democratic sovereignty, if one can resort to this term, must be conceived in a way that can explain the idea that the citizenry do not delegate everything on the day of the election, but they retain power to investigate, judge, and control their representatives. Such a negative power fits well with a doctrine that puts so much emphasis on disagreement. However, it is surprising to see how little attention political constitutionalists have paid to alternative channels for expressing this kind of negative power.
One might think, for example, of several institutional and non-institutional devices to give voice to these other moments that shape the constitutional life of democracy. Given that political institutions do not exhaust the possible interactions between politics and society, 95 the representative character of institutions should be extended beyond the electoral process in order to facilitate a dialogue between representatives and citizens. 96 Without providing a fully exhaustive account of what these channels of communication might be, it is enough to consider the role of social movements in the exercise of citizens' negative power, and in particular how valuable civil disobedience can be for a theory based on disagreement. 97 Another interesting example is represented by the use of referendums as a tool which allows segments of civil society to express their concerns about an issue which has already been dealt with by political 94 uRBinati, supra note 83, at 29. 98 By challenging a certain legal act, referendums can bring a topic to the fore of public discussion and force political institutions to take it into account or to reconsider the way they decided on it.
Beyond elitism: The democratic value of constitutional politics
At this point of the analysis, it should not come as a surprise that political constitutionalists reject the idea of constitutional law as higher law. The first reason behind this refusal has to do with the general depiction of law by proponents of political constitutionalism. Law is either an instrument for implementing political decisions or a constraint on political action. This skepticism (not so different from that of legal realism) infuses political constitutionalists' attitude toward constitutional law. In the first case, this conception of the law leads to a decisionist and often irrational portrait of the relationship between law and politics. The second conception shares with liberal constitutionalism the idea that law is always a limit imposed on freedom for the sake of freedom itself. Obviously, this is an understanding of freedom based on purely negative grounds (freedom as non-interference). 99 But the point is that political constitutionalists, by accepting this definition of constitutional law, that is, by denying certain architectural features of constitutional law that make it constitutive of common good, 100 come to propose a minimalist idea of political freedom and to accept the liberal view on the nature of law.
The second reason behind the rejection of a legal conception of the constitution is given by the refusal of the idea of different levels of politics, that is, of a more intense and participate form of political action which might affect the constitutional framework. But since for political constitutionalists all politics is constitutional, and ordinary politics marks the beginning and the end of the spectrum of political action, the anchoring of the superior validity of constitutional norms in the special character of constitutional politics is unacceptable.
From these two assumptions the idea emerges of constitutional law as an attempt to lock-in elites who fear the possibility that in the near future they may be overturned. A clear example of this approach is the thesis of the so-called juristocracy, as notoriously put forward by Ran Hirschl. 101 There is no intention to deny that some instances of recent constitutionalization amounted effectively to a form of "hegemonic preservation" of certain social groups. 102 But the protection of elites is not 98 For an inquiry on the practice of referendums, see laWRence leduc, the Politics of diRect democRacy:
totalitarian government, higher law has sometimes played a completely different role, preventing (or at least hindering) the re-emergence of certain authoritarian institutional models.
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From a theoretical perspective, the idea of a major change in the political and civil landscapes through constitutional transformations brings us back to the idea that political decisions have the same value and strength. A transformation of a fundamental aspect of the polity (the repudiation of slavery, for example) does not have the monothematic and therefore narrow scope attributed to it by political constitutionalists. A major change of such relevance affects several areas of social and political life. To stick with the example of slavery, the declaration of its unconstitutionality does not only impact the freedom of citizens, but brings about other major changes in the social and economic realms. In order to achieve such a complex transformation, a deep and lasting constitutional process is necessary. Winning one general election may trigger the adoption of some new laws, but it will rarely be enough to transform, in the short term, people's attitudes towards certain fundamental issues. 124 Of course, this does not prevent the engine of constitutional transformation from being legislative politics 125 which are often included in processes of constitutional change. However, a constitutional transformation is not only a change in constitutional law, but a change in the way a polity understands itself. Bruce Ackerman has suggested that constitutional politics should have three characteristics (which may also belong to ordinary politics, but not as an essential feature): depth, breadth, and decisiveness. The latter requirement cuts through the Condorcet paradoxes because the content of a proposal of constitutional change should be in a position to decisively defeat all the plausible alternatives. 126 In order to meet this requirement, that is, to be a Condorcet-winner, for a movement more than one election might be required. It should also win over the resistances of other forces of the modern state (bureaucracy and the judiciary, among others) and, in substance, convince the institutions that it unsettles to accept the transformation as legitimate.
127
Since it touches upon "constitutional essentials" (and this is what is at stake in this debate, i.e., the formation of public reason), constitutional politics concerns not only lawyers and politicians, but also civic and popular cultures.
128 This is another reason why changing some constitutional essentials of a polity calls for a huge and prolonged political effort. 123 It is not by chance that the discourse on constitutional patriotism first arose in Germany, and then in Italy and Spain. See Jan-WeRneR mülleR, constitutional PatRiotism (2007). 124 But for an interesting analysis of the subconstitutional value of some initially ordinary statutes see W.
eskRidge & J. feReJohn, a RePuBlic of statutes (2010). 125 A completely different strategy is to try to transform the constitution by changing its interpretation.
This move entails the blurring of the difference between enacting and interpreting laws. One of the great advantages of this process has to be seen in its inclusivity. The problem with what has been called electocracy is that it does not take into account some important avenues of contestability and participation outside institutional channels. Constitutional politics aims at opening up more formal and informal channels for citizens. As such, it represents a philosophical commitment to the lawmaking force of meaningful participatory democracy. 129 Civic, popular, and legal cultures should also have their voices heard, and the combinations between them may yield important insights into the political process. 130 The separation of powers, intertwined with representative politics, may provide multiple forums for "hearing the other side" 131 and as such it can avoid any sweeping transformation which is not followed by a parallel change in the majority of the relevant population. Constitutional transformation through political process presupposes a major change in popular and civic culture. 132 This kind of transformation should not necessarily be reduced to a top-down process, as is the case for other judicial or executive-driven changes. It is often pointed out that this is the risk presented by social movements and political activity which take place outside parliament: the political agenda becomes monothematic. But, once again, the depth and length of constitutional politics require collective groups to reflect not only on the principles or changes they are putting forward, but also on the impact that a constitutional transformation will have on several legal and political domains. Moreover, the claims of collective groups may fruitfully be engaged with by political parties and become the subject of a dialogue between political institutions and civil society. This kind of constitutional politics would not be marked simply as the entrenchment of certain elites, but as a more inclusive political process.
Conclusion
Of the most relevant issues to be discussed within political constitutionalism, the conception of politics is probably the most urgent. Indeed, for a theory whose most pressing claim is to revive the political aspect of constitutionalism this represents more than a marginal issue. While political constitutionalists might be right in locating the engine of processes of constitutionalization or of constitutional transformation within the political realm, they have not fully exploited the potential of politics. Instead of exploring the political constitution, they shut down politics altogether. This flaw becomes quite evident in their conception of political equality. This principle seems to be guaranteed by majority rule and a political life run by political parties. But once the idea of political equality is expanded in order to account for a temporal-extended
